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Current Topics. 
M. Politis. 


DEATH has robbed the world during this winter of many whose 
services humanity can ill spare. Among the greatest of these 
was M. NicoLas Poritis, who, besides having been a Greek 
statesman of outstanding eminence, was, with LAUTERPACHT and 
OpPENHEIM, one of the greatest of the present-day authorities on 
international law. He will always be remembered for his great 
works, ‘‘ La Neutralité et la Paix,’’ published in 1937, and 
“Les nouvelles tendances du Droit International.’’ M. PoLitis, 
who died on 3rd March at the age of seventy, had been professor 
of international law at Aix, Poitiers and Paris. In 1914 he 
became Secretary-General to the Greek Foreign Office, and from 
1917 to 1920 and in 1922 he was Foreign Minister. He represented 
Greece at Geneva as Permanent Delegate to the Assembly of the 
League of Nations on a number of occasions between 1920 and 
1932, and in 1932 he was President of the Assembly. In 1927 he 
was Greek Minister in Paris. In conjunction with his friend, 
Dr. BENESH, he prepared a brilliant memorandum on European 
security for presentation to the Assembly. It is a pity that he 
did not live to hear of the opening of the Greek Maritime Courts 
at the Middlesex Guildhall on 11th March, when the Lord 
Chancellor on behalf of the British Government again proclaimed 
their solemn resolve never to desist from the fight until the 
injustice and cruelty inflicted on Greece had been righted by the 
triumph of those who would rather die than be slaves. He said 
that it was most moving to know that, notwithstanding the 
tragic misfortune that had overtaken their native land, the 
Greeks were organising here a system of justice for their fellow 
subjects. M. Po.itis lived during some of his country’s greatest 
days'and he must have been sore afflicted by the sorrows of his 
country’s brave resistance to overwhelming brute force. There 
can be little doubt that in the midst of his sorrowing for his 
beloved country he felt pride in the achievements of her sons 
and a profound conviction that Greece will yet live for even 
greater glories, when the temporary and gimcrack empires of her 
enemies have fallen to pieces. 


Regulation 2p. 

THE recent statement by the Home Secretary in the House of 
Commons with regard to the warning which he addressed to 
those responsible for the publication of a certain daily newspaper 
that matter which they had published came within the ambit of 
reg. 2p of the Defence (General) Regulations, 1939, has roused a 
not unhealthy public concern as to the exact nature of this 
war-time restriction. It was inserted by S.R. & O., 1940, No. 828, 
on 29th May, 1940, at a time when the invasion of the western 
suropean seaboard by the Nazis was in full swing, and it provided 
that if the Secretary of State was satisfied that there was, in any 
hewspaper, a systematic publication of matter which was, in his 
opinion, calculated to foment opposition to the prosecution to a 
successful issue of any war in which His Majesty was engaged, he 
might by order apply the provisions of the regulation to that 
hewspaper so as to ban its printing, publication and distribution. 
Previously, on 9th May, 1940, reg. 2c had been inserted (S.R. & O., 
1940, No. 680) under which a warning in writing might be given 
to persons concerned in the systematic publication of such matter, 
and the offence of continuing to publish such matter after the 
warning was punishable on indictment by a maximum term of 
Seven years penal servitude or a maximum fine of £500, or both. 
Mr. Morrison said that reasonable criticism on specific points 
and persons was one thing; general violent denunciation, 
manifestly tending to undermine the Army and depress the whole 
Population was quite another. He said that the Government did 
not regard this as being in any way an attack upon the proper 
teedom of the Press or the expression of opinion. While 
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Mr. MoRRISON’s statement has not unnaturally roused indignation 
and alarm in Fleet Street, it must be remembered that the power 
of suppression has only been exercised once as yet, and has not 
in fact been exercised in the case which recently came under the 
consideration of the Commons. The powers exercisable under 
reg. 2D are, unlike those under reg. 2c, not subject to court 
inquiry, and therefore must be exercised with the utmost 
discrimination. Thin partitions divide the bounds between what 
may and what may not be tolerated, and these partitions them- 
selves vary in accordance with the acuteness of the emergency. 
Dr. JOHNSON thought in 1773 that ‘‘ every society has a right to 
preserve publick peace and order, and therefore has a good right 
to prohibit the propagation of opinions which have a dangerous 
tendency. To say that the magistrate has this right, is using an 
inadequate word; it is the society for which the magistrate is 
agent.”’ The first law of a society, as of an individual, is self- 
preservation, and if in times of great danger such as the present, 
swift administrative action is taken, Parliament alone can be the 
judge of whether such action was lawful. 


Black Market Offences. 

THE new Defence Regulations dealing with offences on the black 
market were made on 19th March (S.R. & O., No. 501) and came 
into force on 23rd March. Any person who steals a controlled 
article or receives a controlled article knowing it to have been 
stolen or obtained in any way whatsoever under circumstances 
which amount to a felony is guilty of an offence against reg. 55 
(55 1B). Any person who receives a commission in respect of a 
transaction which, or part of which. constitutes a breach of 
the control, is guilty of an offence against the regulation, unless 
he proves that he did not know and had no reason to believe 
that the transaction or any part thereof constituted such a 
breach (55 1c). A “ commission”? includes any valuable con- 
sideration in the nature of a commission, whether computed on 
a percentage basis or otherwise. Offences against the regulation 
which are either a breach of the control, or such offences as are 
described above are now punishable, on summary conviction 
by a maximum term of one year’s imprisonment or foyrteen 
years’ penal servitude on indictment, together with a minimum 
fine which is to be imposed in every case unless, having regard 
to-any special circumstances, the court think there is good reason 
for not imposing a fine, or imposing a fine of less arnount. The 
court may also order a further fine, up to a stated maximum, in 
addition to or as an alternative to imprisonment. The minimum 
fine which must be imposed in every case except in special 
circumstances is to be such amount as will, in the opinion of the 
court, secure that the offender derives no benefit from the offence. 
The maximum amount of the fine which may be imposed on 
summary conviction is an amount which exceeds the minimum 
amount by £500 or by the treble penalty, whichever is the 
greater. On conviction on indictment the maximum amount is 
an amount which exceeds the minimum amount by £5,000, or 
by the treble penalty whichever is the greater. The ‘ treble 
penalty,” where the offence was a sale or offer to sell or an invita- 
tion of an offer to buy, a controlled article at too high a price 
is an amount equal to three times that price. In any other case, 
it is an amount equal to three times the price which the article, 
or all the articles in respect of which the offender was convicted 
might be expected to fetch if lawfully sold. The competent 
authority is also given new powers of ordering the seizure and 
sale of any article in respect of which a breach of the control has 
been committed and if the court is satisfied that a person con- 
victed of an offence against the regulation was the owner of the 
article at the time of the seizure the order of the competent 
authority may enable it to direct that the whole or part of the 
proceeds of the sale shall be applied in or towards the satisfaction 
of any fine upon such person. The order of the competent 
authority may also provide for the return of the article or the 
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proceeds of sale to the person who was the owner at the time 
of seizure. Finally, and not least important, the court must not 
deal with a case summarily if it is certified by the competent 
authority or the Director of Public Prosecutions that there 
are circumstances which make it undesirable that the case 
should be dealt with summarily. Nor may a court commit 
a person for trial at quarter sessions if the Director of Public 
Prosecutions certifies that there are circumstances which make 
the case an unusually grave or difficult one. In a circular letter 
to magistrates the Home Secretary has called attention to the 
responsibility resting on the courts to do all they can to check 
black market activities by imposing penalties of a deterrent 
character. 


Workmen’s Compensation. 

In a letter to The Times of 20th March Mr. HERMANN LEVY 
draws attention to two recent workmen’s compensation cases 
where the injured workmen refused to undergo an operation. One 
was a Court of Appeal decision: Redpath, Brown & Co., Lid. v. Hayes 
(p. 91 of this issue), and the other a case in the House of Lords : 
Steele v. Robert George & Co. (1937), Ltd. (ante, p. 72). From 
both of these decisions the law clearly appears that where the 
workman acts on medical advice in refusing to undergo an 
operation he is not to be deemed guilty of unreasonable conduct. 
The writer stated that behind the legal aspect were some 
important social and economic questions. It might be supposed, 
he said, that the worker would gladly undergo an operation 
holding out the prospect of a change from total to partial 
incapacity. But only too often he has an uneasy suspicion that 
the employer or insurance company is merely concerned to reduce 
the weekly cash compensation. The worker, from life-long 
experience, knows the truth of the late Sir JOHN COLLIE’s 
observation that *‘ to report a man ‘ fit for light work only ’ is 
not the truest kindness to the employee.’ If he does not find 
such work after the operation, he may be in a worse financial 
position than when he received compensation for total incapacity. 
The position. he stated, would be different (a) if the provision of 
all necessary means to restore health were a statutory obligation 
under the Workmen’s Compensation Acts; (6) if the adminis- 
tration of this obligation were discharged by a Workmen’s 
Compensation Board or similar body ; (c) if there were also an 
obligation to find a job for the partially disabled man. These 
proposals seem eminently reasonable, especially having regard tu 
the Court of Appeal’s decision in Redpath, Brown & Co., Ltd. 
v. Hayes, that the fact that a workman had no security that he 
would obtain an artificial foot was relevant to the consideration 
of the question whether he had acted unreasonably. The 
unhappy position of the ‘odd lot”? and the number of cases 
both on this and on the question of surgical operation, render the 
consideration of these matters by the Beveridge Committee not 
only desirable, but imperative. 


A Deferment Application. 

IN a recent appeal by the Minister of Labour to the Umpire 
against a decision of a Military Service (Hardship) Committee 
(No. 230/42 (N.s.)), reported in The Law Society's Gazette for 
February, the applicant, a solicitor’s articled clerk registered on 
6th September, 1941, and subsequently applied for a postpone- 
ment certificate to enable him to sit for an intermediate LL.B. 
examination, to commence on 27th May, 1942. The hardship 
committee refused a certificate. In decision 1514/40 (N.s.) 
(unreported) it was said: ‘“ The applicant intends to follow the 
profession of a solicitor. It is not essential to an aspirant to the 
profession that he should possess the degree of LL.B.’ It was 
argued on the hearing of the present appeal that, although the 
possession of the degree was not “ essential ’’ to the qualification 
of a solicitor, it was *‘ generally recognised as appropriate to such 
qualification ’’ within the meaning of condition 2 of the test 
enunciated in decision 1529/40 (see Law Society’s Gazette, July. 
1940, p. 128). This contention was based on s. 30 of the Solicitors 
Act, 1952, which envisaged exemption from the Society’s Inter- 
mediate Examination for persons who had obtained the degree of 
LL.B. The Umpire directed attention to s. 1 of the Solicitors 
(Emergency Provisions) Act, 1940, under which the Council have 
power to exempt an articled clerk from the passing of the 
Society’s Intermediate Examination on account of circumstances 
connected with or arising out of the present emergency, and said 
that he was unable to accept the suggestion that the Council of 
The Law Society would be more likely to exercise its discretion 
under this section if the applicant had passed the Intermediate 
LL.B. Examination than if he had not. The Umpire stated that 
the refusal to grant a postponement certificate would not postpone 
the date of the applicant’s qualification as a solicitor, and 
accordingly the Umpire could not find that exceptional hardship 
would ensue if a certificate were refused. The Minister’s appeal 
was dismissed. 


“Proper Cost” and Professional Fees. 

Ir will be recalled that under s. 3 (3) of the War Damage Act, 
1941, “ proper cost ”’ of work in repair of war damage is stated to 
include “‘ the cost of the necessary employment of an architect, 





engineer, surveyor, land agent or other person in an advisory or 
supervisory capacity in connection with the execution of the 
works.”’ An official notice of 22nd September, 1941, setting out 
the scale of fees for acting in an advisory or supervisory 
capacity in connection with the execution of works in claims 


for cost of works and temporary works (85 Son. J. 394) 
has now been withdrawn and a new scale has been sub- 
stituted. The fves for making a detailed survey of the building 


if no drawings are available, or checking the drawings if available, 
remain at five guineas a day for a principal’s time, two and a half 
guineas a day for a senior assistant’s time and one and a half 
guineas for a junior assistant. For preparing working drawings 
and specification of the works (or equivalent document): where 
necessary, obtaining tenders and/or arranging a contract ; for 
general supervision of the execution of the works and certifying 
for payments and completion, the fees are: 10 per cent. on works 
costing up to £500, with a minimum fee of £10 10s. ; 9 per cent. 
on works costing between £500 and £1,000, with a minimum fee 
of £50; 8 per cent. on works costing between £1.000 and £1,500, 
with a minimum fee of £90 ; 7 per cent. on works costing between 
£1,500 and £2,000, with a minimum fee of £120; and 6 per cent. 
on works costing over £2,000, with a minimum fee of £140. For 
preparing a specification of works (or equivalent document) ; for 
obtaining tenders and /or arranging a contract, where necessary ; 
for general supervision and execution of the works and certifying 
for payments and completion, the fees are: 5 per cent. on the 
first £500 of the cost of the work, with a minimum fee of £1 Is. 
(or a minimum fee of £5 5s. where the work affects the structural 
stability of the building or involves reinstatement or repair of 
features of architectural or artistic interest) ; 44 per cent. on the 
next £500 of the cost; 4 per cent. on the next £500 of the cost ; 
and 34 per cent. on the balance of the cost. The main difference 
between this and the previous notice is that, whereas previously 
fees were allowable where the cost of the work was £100 or more, 
or where the work affected the structural stability of the building 
or involved the reinstatement or repair of features of architectural 
or artistic interest, it has now been decided, after further 
consultation between the Commission and the Royal Institute of 
British Architects, the Chartered Surveyors’ Institution and the 
Auctioneers’ and Estate Agents’ Institute and with the concur- 
rence of the other professional associations concerned, that fees 
will be allowable whether the cost of the works is over or under 
£100 on condition that. a proper specification or equivalent 
document has been prepared before or at the time when the 
work was put in hand. These costs are clearly essential and 
proper, but we reiterate that it is difficult to understand why, 
at least in the case of heavy and complicated contracts, the 
necessary legal costs should not also be recoverable as part of 
the “‘ proper cost ’’ where cost of works payments or temporary 
works payments are made. 


Recent Decisions. 


In Fisher v. Fisher, on 5th March (The Times, 7th March), 
the Court of Appeal (the Master of the Rolls, MACKINNON and 
GopparD, L.JJ.) held that having regard to the fact that 
negotiations had been begun between a petitioner and a respon- 
dent in a divorce case and had been broken off, the petitioner 
should be allowed an oxtension of time for making an application 
for maintenance, the words * on any decree of divorce ”’ in s. 190 
of the Supreme Court of Judicature (Consolidation) Act, 1925, 
being held to mean within a reasonable time after the decree 
(see Scott v. Scott [1921] P. 107). 

In Lane v. Minister of War Transport, on 16th March (The 
Times, 17th March), FARWELL, J., held that the Crown had power 
to requisition a motor vehicle although at the time of the notice 
of requisition it was in the possession of the Crown under a 
contract of hire, as the contract of hiring itself provided that it 
could be terminated at any time and the notice to requisition was 
itself a notice to terminate it. 

In Mummery v. Mummery, on 18th March (The Times, 19th 
March) Lorp MERRIMAN, P., held that where a husband deserted 
his wife in 1937, the fact that the husband returned to his wife 
for one night in June, 1940, did not prove that the wife had 
condoned the previous offence so as to interrupt the continuous 
period of three years’ desertion prescribed as a ground for divorce 
by s. 2 of the Matrimonial Causes Act, 1937, as it was clear 
that the husband had not the slightest intention of resuming 
cohabitation. 

In In re Amand, on 19th March (The Times, 20th March). the 
Court of Appeal (LORD GREENE, M.R., MacKinnon and 
Gopparp, L.JJ.) gave their reason for the decision on 30th 
January (see ante, p. 38) that they had no jurisdiction to hear an 
appeal from a decision of the Divisional Court refusing an applica- 
tion for a writ of habeas corpus, where the applicant had been 
arrested as a deserter in pursuance of a royal decree of the Queen 
of the Netherlands, which was held to be valid by reason of the 
Allied Forces Act, 1940, and an order made thereunder. Their 
lordships held that the order of the Divisional Court was a 
‘“‘ criminal cause or matter ”’ within s. 31 of the Supreme Court 
of Judicature (Consolidation) Act, 1925. 
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A Conveyancer's Diary. 


Consequences of Disclaimer. 


Tue Landlord and Tenant (War Damage) Act, 1939, was passed 
at the very outbreak of war. It has been amended on certain 
points since then, but it remains the fundamental guide to the 
mutual rights and duties of landlord and tenant in relation to 
war damage. The main point is, of course, that, where premises 
have suffered such bad war damage as to make them ‘“ unfit ”’ 
for the purpose for which they were let, the tenant is allowed 
to serve a notice of disclaimer. Unless the validity of the notice 
is successfully challenged within a month of service, ‘“‘ the lease 
disclaimed shall be deemed to have been surrendered,” as from 
the date of service (s. 8 (2) (a)). In many cases the tenant 
goes out and that is the end of the matter. But what if he does 
not? It will, I think, be worth considering a case recently 
heard by Bennett, J., which though not meriting a permanent 
memorial in the reports, does provide some lessons for the present. 

In September, 1940, the defendants held a certain factory as 
lessees of the plaintiffs for a term having several years to run. 
Towards the end of the month and early in the next month 
various bombs fell in the immediate vicinity, one of which, 
a ‘“‘land-mine,” did a good deal of damage to the premises, 
wrecking a small office, tearing the roofs of some sheds, and 
shaking the main building so badly as to make several holes 
in its roof and to make the roof’s stability doubtful. The main 
building was on two floors, most of the machinery being on the 
lower floor. Obviously the place was very uncomfortable to 
work in, but, as Bennett, J., said, the men in this factory, as in 
all other British factories in the autumn of 1940, were determined 
not to let the German bombing interfere with their output. 
In fact, by some sacrifice and much hard work, the output 
of this factory, which had fallen before the occurrence of the 
damage, rose steadily again afterwards, and December was 
the second best month of the whole year. 

In the meantime the solicitors had been corresponding, a 
good deal hampered by the facts (a) that the lessors could not 
pay for the repairs that were needed ; and (b) that no one then 
knew what the forthcoming Bill, later the War Damage Act, 1941, 
would contain. Three weeks or so after the bombing, the lessees 
served notice of disclaimer. No step was ever taken to challenge 
this notice in the manner prescribed by the Act of 1939, and 
accordingly, as from the date of service, the lease had to be 
deemed to have been surrendered. Moreover, the effect of s. 6 (5) 
of the Act was that, once the month allowed for applications 
under the Act had expired, it was not open to any one to argue 
in any proceedings under the Act that the premises were in fact 
not “ unfit.”” The parties, however, continued to~* correspond 
about ways and means of financing the repairs, and the lessees 
made no attempt to depart. In the course of the correspondence 
the lessors’ solicitors wrote that in their view the lessees were 
trespassers, and the lessees replied admitting that charge, but 
saying that it would be most convenient for the moment if the 
lessees remained in occupation as trespassers. The correspon- 
dence then went ahead fairly smoothly, but petered out in 
November. When the Christmas quarter-day came round, 
one of the lessors called at the premises and asked for rent. This 
request was refused, and before long the lessees began to move 
out, finally vacating the premises on 28th February, 1941. They 
had another prosperous month in January, but were busy with 
their removal all February. The lessees flatly refused to make 
any but a token payment to the lessors for the four and a half 
months during which they had occupied the premises after 
disclaimer, notwithstanding (a) that their business had been 
beneficially carried on there during those months, and (6) that 
less than three months after their departure the premises were 
relet at a rent actually higher than that reserved by the dis- 
claimed lease, reducible by three-fifths until the tenant, who 
undertook to do repairs, had paid himself back. 

On these facts the plaintiffs brought their action. In the 
pleadings they claimed, among other things, double value under 
the Landlord and Tenant Act, 1730. This claim was misconceived 
and had to be withdrawn at the outset of the trial. But a word 
on the Act of 1730 may be in place. Section 1 provides that a 
tenant is to pay ‘“ double the yearly value of the lands” to a 
landlord against whom the tenant “ shall wilfully hold over any 
lands, tenements or hereditaments, after the determination of 
(the) term... and after demand made and notice in writing given 
(by the landlord) for delivering the possession thereof.’’ In the 
case which we are considering, it would have been difficult to 
Say that there was a wilful holding over, as the correspondence 
pretty clearly indicated that both parties consented to at least 
a temporary continuance of the lessees’ occupation, and there was 
no formal written notice by the landlords demanding possession. 
But there may well be cases in which a lessor is having similar 
trouble with a lessee who has disclaimed and stayed on. In 
such a case it will be desirable that the lessor’s advisers should 
consider serving a formal notice under the Act of 1730. 

The second point put by the plaintiffs was that the defendants 
had become tenants from year to year. This contention had a 
good deal to commend it, though on the facts it did not succeed. 
t is well known that if a tenant holds over after the end of the 








term the court will be induced to use comparatively slight facts 
to hold that the tenant has become a tenant from year to year 
on the terms of the former lease, so far as applicable to a tenancy 
from year to year. For instance, if there is payment of any 
rent measured by the year that will be so; if the rent is measured 
by some other period, such as a quarter, the new tenancy will be 
a periodical one of the same length as is the period by reference 
to which the rent is paid. It seems fairly clear that a demand 
for rent alone will not have the same effect as a payment. But 
in Dougal v. McCarthy [1893] 1 Q.B. 736, it was held that if the 
tenant stayed in possession for an appreciable time after such a 
demand the court would hold that he did so on the footing of 
a tenancy from year to year. In the case we are considering it 
was strongly argued that Dougal v. McCarthy applied, but the 
learned judge took a different view of the implications of the 
correspondence. 

The whole case really turned on the exchange of letters in 
which the lessors’ solicitors had said that the defendants were 
trespassers and the latter’s solicitors had replied that it would 
be best for them to stay in as trespassers. There had been no 
challenge to this last letter, so that both parties had evidently 
consented to the defendants staying in as trespassers. Such an 
arrangement is literally, of course, nonsense, as a person in 
occupation by consent cannot be a trespasser, because trespass 
is a wrong and volenti non fit injuria. But the court held that 
these letters amounted to an agreement for a tenancy af will on 
the terms that the defendants would pay, as rent, the same 
amount as they would be ordered to pay as mesne profits had they 
been trespassers. The defendants were arguing that they were 
actual trespassers and liable for mesne profits, so that the only 
difference between the parties at this stage was whether the 
amount of mesne profits was a token amount or a substantial 
amount. In view of the evidence that the factory had been 
beneficially operated throughout the period after disclaimer and 
before the lessees’ departure, the court held that the amount 
must be substantial, and gave judgment for a sum arrived at by 
considering the evidence of various witnesses, which it is not 
necessary to elaborate. The sum thus awarded was not so great 
as that which the plaintiffs would have recovered had there been 
a yearly tenancy. 

The most important point to notice is how much may turn on 
one or two letters. The second is that the plaintiffs, though they 
succeeded in the action, defeating the defendants’ contention that 
the defendants, as trespassers, had only to pay a token sum, 
succeeded in the way which was the least advantageous to them- 
selves of the three possible ways of winning. If, at the time of 
the principal exchange of letters, the lessors had in writing 
demanded possession, they would have got double value. If, on 
the other hand, the lessors had refrained from telling the lessees 
that they were trespassers they could probably have manceuvred 
them into the position that the court would have felt bound to 
say that there was a tenancy from year to year. Their unsatis- 
factory position was probably unavoidable in the circumstances 
as there was at the time no War Damage Act and the lessors had 
no money. They were, therefore, in a very vulnerable position, 
and, had they taken up a rigid attitude risked finding a derelict 
building on their hands. But in less awkward cases the landlord’s 
advisers should take up a clearer line. The effect of the service of 
a notice of disclaimer is to put an end to the term. If the lessor 
wishes to say that the premises are not “ unfit’ (and that, conse- 
quently, the disclaimer is bad), he must do so within a month 
(see the Act of 1939, s..6 (1)). There seems to be power for the 
county court to extend the time (see s. 9), but, no doubt, a strong 
case would have to be made for doing so. Once the landlord 
reaches the position that there is a valid disclaimer, he must 
appreciate clearly that the tenant, remaining in possession, is an 
ordinary tenant at sufferance. Against a tenant at sufferance the 
lessor has three courses: to seek possession simply, to demand 
possession and so act as to qualify to be paid double value, or to 
try for a yearly tegancy. He must choose clearly which of three 
lines he will pursue ; otherwise he risks the position that he has 
at least impliedly consented to the lessee staying on and has thus 
turned him into a tenant at will, saving the tenant from the 
position of tenant at sufferance, without, however, pinning the 
tenant down for a moment longer than the tenant himself likes. 








Correspondence. 


Presumption of Innocence. 

Sir,—I wonder whether the writer of the above Current Topic 
(ante, p. 80) could not assist the Brains Trust (by the way, I believe 
he imputes to them statements actually made in the question ) 
on these lines: English criminal procedure is ‘ accusatorial, 
“Continental ” criminal procedure “ inquisitorial.” In England 
there are parties to a criminal trial ‘‘ our Sovereign Lord the 
King and the Prisoner at the Bar ”’ ; on the Continent there are 
as is the case with an English coroner’s inquest—no parties. 
But the prisoner at the bar is presumed innocent just as a witness 
at an inquest is presumed innocent ! 

6, Pump Court, E.C.4, 

21st March. 
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Criminal Law and Practice. 


Previous Offences and Sentence. 
One of the mercies that is granted to a prisoner who has pleaded 
guilty or who has been found guilty of an offence is that the judge 
may take into account other untried offences which the prisoner 
admits to having committed, in determining what sentence to 
pass. ‘‘ No doubt it is desirable,” said Lord Alverstone, C.J., 
in delivering the court’s judgment in R. v. McLean [1911] 1 K.B. 
332, ** that a man who has been sentenced to a term of imprison- 
ment should come out of prison with a clean sheet, for he is more 
likely in that case to get work and less likely to be subject to 
interference of an unauthorised character on the part of the 
police.” 

Lord Alverstone went on to point out that if there is a com- 
mittal in respect of the other offence or offences the judge should, 
before he decides to take the other offence into consideration, 
he satisfied that the prosecution consents to this course, and if 
not, should carefully consider the reasons for the dissent of the 
prosecution before taking any such offences into consideration. 
Such a reason might be the reasonable wish of the prosecution 
to have a separate public investigation of the other charges. If 
the committal is in another county, for another class of offence, 
the judge must not take it into account without the consent of 
the prosecution, and even then, must consider whether it is in 
the public interest to do so. 

On 17th November, 1941, the Court of Criminal Appeal applied 
these rules in the spirit in which they were laid down, in R. v. 
Tarbotton [1942] 1 AILE.R. 198. The appellant had been convicted 
and bound over in April, 1941, for obtaining goods by false 
pretences, and, again, in November, 1941, was bound over for 
a similar offence. The probation officer then reported that she 
was unsuitable for further probation and on 23rd June, 1941, 
she was brought before the court on a number of charges of false 
pretences and received six months’ imprisonment. In August, 
1941, while in prison, she was brought before the court for a 
breach of her recognisances, i.e., on the charge of false pretences 
for which she had not been sentenced. The chairman of quarter 
sessions sentenced her to three years’ detention in a Borstal 
institution. 

Itumphreys, J., delivered the judgment of the court, reducing 
the sentence to one of six months’ imprisonment to follow on the 
sentence which she was serving, as there was a report that she 
was not suitable for Borstal treatment. He said that the case 
was one of several which came before the court from time to 
time of a person who was serving a sentence being taken from a 
prison in order to be charged with what is called breach of her 
recognisances, and then being sentenced to some further sentence. 
“The court lays great stress,’”’ said his lordship, ‘* upon the import- 
ance and extreme desirability of a person sentenced to imprison- 
ment knowing that, when he or she has served that term, he or 
she comes out with a clean sheet, and the court does not approve 
of persons who are serving sentences being taken away and 
sertenced to some other term for an offence which was committed 
long before the one for which they are then serving a sentence.” 

His lordship said that when the appellant was before the 
magistrate in June, 1941, the magistrate said—and he was not 
saying it was wrong in practice—that he could not take the 
breach into consideration because it was a matter to be dealt 
with by quarter sessions. His lordship recommended that in 
similar cases the practice should be adopted of informing the 
magistrate at the court of summary jurisdiction of the pending 
ease of breach of recognisances, and the magistrate should 
inform the court which was dealing with that question and inquire 
whether that court would be satisfied for him to take into 
consideration in his sentence the breach of recognisances. 

Where the charges which the prisoner desires to have taken 
into consideration are, as not infrequently happens, dissimilar 
to that being tried, the court must carefully consider whether 
it is right and proper to take them into account, and it cannot 
evade that duty merely by asking the consent of the prosecution 
to have the matters dealt with there. It is a matter entirely for 
the court, although cf course it is open to the prosecution to 
tender observations on the advisability of the course being taken. 

In R. v. McLean, supra, the prisoner pleaded guilty to a 
charge of housebreaking, and before sentence he asked the 
judge at Berkshire Assizes to take into account a charge of 
arson in respect of which he had already been committed for 
trial at the Hertfordshire Assizes. He was not formally asked 
whether he pleaded guilty to the charge of arson, nor were any 
of the circumstances connected with that crime explained to 
the court. The judge, however, without ascertaining the views 
of the police authorities of Hertfordshire, purported to take the 
charge of arson into consideration, and passed a sentence of 
three years’ penal servitude. Later on, the charge of arson 





coming before the judge of assize in Hertfordshire, Grantham, J., 
passed a sentence of five years’ penal servitude, saying that the 
Hertfordshire police authorities had been unwilling that the 
charge of arson should be dealt with in another county, where the 
appellant was being tried for an offence of a different character, 
as there had been an outbreak in Hertfordshire of offences of 
arson, and it was desirable that these offences should be tried in 








Hertfordshire when committed in Hertfordshire. Counsel for 
the prosecution had previously argued that the judge at the 
Berkshire Assizes had no jurisdiction to take into account the 
charge of arson. The Court of Criminal Appeal reduced the 
sentence of five years’ penal servitude to one of three years to 
run from the date on which the appellant was sentenced at 
Berkshire Assizes. 

The court has in a number of cases emphasised the desirability 
of dealing with outstanding offences by a comprehensive sentence ; 
R. v. Jones (1908), 1 Cr. App. Rep. 196; R. v. Taylor, 2 
Cr. App. Rep. 158; R. v. Markham, 2 Cr. App. Rep. 160; BR. v. 
Carter, 17 Cr. App. Rep. 51. It is clear also that the judge 
is not bound to do so (FR. v. McLean, supra), but if he does so, 
he should make it clear what charges he is considering (R. vy. 
Hyslop and Stevenson (1897), 61 J.P. 377). A list should be 
drawn up showing the date, nature and place of each offence 
and whether a warrant has been issued in any case, and the 
list should be filed with the court: R. v. Hicks, 18 Cr. App. Rep. 
11; R. v. Griffiths, 23 Cr. App. Rep. 53. It is almost unnecessary 
to add that if the pending charge is much more serious it is 
usually desirable to try it separately (R. v. Greig (1910), 4 
Cr. App. Rep. 51). 


Landlord and Tenant Notebook. 


Agreements extending time for removal of Fixtures. 
THE subject indicated in the title is a vaster one than at first 
appears, and in this article discussion will be confined to the 
effects of three decisions. One, of unimpeachable authority, 
emphasises a principle easily lost sight of ; the authority of the 
second is sound, but limited ; the third decision is, in my opinion, 
a somewhat unsatisfactory one, but it serves to draw attention 
to certain dangers. 

The facts of Bain v. Brand (1876), 1 A.C. 762, are not material ; 
it is sufficient to mention that the dispute concerned the ownership 
of certain machinery installed in a mine, and affixed to the land 
by a lessee, and claimed by his successor in title and the lessor. 
What is important for present purposes is the clear way in which 
the House of Lords corrected the views of the Second Division 
of the Court of Session on the question of the nature of a fixture. 
Lord Cairns, L.C., was at pains to cite a passage from the judgment 
of the court below: ‘“ I think it perfectly fixed law... and it 
was not disputed on either side of the Bar, that ... where the 
tenant erects fixtures solely for the purposes of his trade, these 
trade fixtures remain his property and cannot be claimed by the 
landlord as partes soli... If trade fixtures do not go to the 
landlord they must of necessity remain the movable property 
of the tenant.’”’ Thus Lord Gifford. And on this Lord Cairns 
said: ‘‘... there is a complete fallacy in this mode of stating the 
facts. Lord Gifford appears to assume that you are to determine 
at the moment the fixture is placed what is to be its destiny 
during the whole of the lease, and he asserts that it never becomes 
attached to the inheritance so as to be capable of being called part 
of the inheritance. .... My Lords, it appears to me that that is an 
error. ... The fixture does become part of the inheritance . . . 
there does exist on the part of the tenant the right to remove 
that which has been thus fixed, but if he does not exercise 
that right it continues to what it became when it was first fixed, 
a part of the inheritance.” 

Nothing has happened since to alter the law as stated above. 
True, in Mears v. Callender [1901] 2 Ch. 388, Cozens-Hardy, J., 
observed ‘‘ The whole tendency of the courts in recent years has 
been to enlarge the rights of tenants in respect of fixtures ” ; 
and on Ist January, 1926, L.P.A., 1925, assimilated much of the 
law of real property to that governing personal property. But 
the learned judge cited above did not suggest that fixtures were 
chattels, and the statute referred to did not abolish the distinction 
between realty and personalty. So Bain v. Brand remains a 
useful reminder of the fact that a fixture is not something which 
will become part of the freehold if not disturbed, but is part ot 
the freehold which may become a chattel if severed in time. 

The second authority I propose to discuss is Ex parte Gould, 
re Walker (1884), 13 Q.B.D. 454. In this case the facts are 
important. A firm of seed crushers took a twenty-one year 
lease of a mill and warehouse, the landlords covenanting ‘“ that 
the several articles and things mentioned in the schedule should 
be the property of the lessees, and should be removable by them, 
the lessees making good all damage done by such removal,” and 
“that on the determination or cesser of the term... all the 
machinery, and also the other buildings erected by the lessee 
should be their property ...’’ The schedule enumerated some iron 
columns, beams, floors, plate hoppers and other machinery and 
appliances. A few years later the tenants filed a petition, and, 
availing themselves of a right of re-entry on the bankruptcy of 
the lessees, the lessors resumed possession; but not before the 
receiver in bankruptcy had entered, and one of the questions 
which arose was whether he or they were entitled to the scheduled 
articles. 

Mathew, J., decided this point in the Official Receiver’s favour, 
and I think the following fairly summarises the reasoning. The 
covenant first mentioned above “largely altered the common 
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COUNTY COURT CALENDAR FOR APRIL, 


Circuit 
berland 
His Hon. JUDGE 
RICHARDSON 
Alnwick, 
Berwick-on-Tweed, 
Blyth, 
Consett, 24 
Gateshead, 
Hexham, 
Morpeth, 28 
+*Newcastle-upon-Tyne, 
15 (R. B.), 17 (J.8.), 
21, 22 (B.) 
North Shields, 23 
Seaham Harbour, 27 
South Shields, 1, 16 
Sunderland, 9 (R.B.), 
29, 30 


Circuit 2—Durham 

His Hon. JUDGE GAMON 
Barnard Castle, 
Bishop Auckland, 28 
Darlington,15(J.S8.),29 
*Durham, 14 (J.S.), 27 
mer pa 
Ley bur 

t*Midalesbrongh, 1(J.8.) 


Northallerton 16 


Richmond, 
t*Stockton-on-Tees, 21 
Thirsk, 30 
West Hartlepool, 2 
(J.8.), 22 
Circuit 3—Cumber- 
lan 


His Hon. JUDGE 
ALLSEBROOK 

Alston, 

Appleby, 27 
+*Barrow-in-Furness, 8, 

9 

jrampton, 23 
*Carlisle, 8 (R.), 22 

Cockermouth, 18 

Haltwhistle, 
*Kendal, 2 

Keswick, 9 (R.) 

Kirkby Lonsdale, 7 

Millom, 

Penrith, 24 

Ulverston, 
t*Whitehaven, 15 

Wigton, 17 

Windermere, 13 
*Workington, 16 


Circuit 4—Lancashire 

His Hon. JUDGE » EEL, 
O.B.E., K.C, 
Accrington, 23 

t*Blackburn, 13, 15 (B.), 


20 (J.S.) 
t*Blac ‘pool, 10 a. ), 15, 
30 (3.8 


*© nt Vv, 16 
Clitheroe, 14 (R.) 
Darwen, 24 (R.) 
Lancaster, 10 
t*Preston 17, 21 (J.S.), 
24 (B.) 


Circuit 5—Lancashire 

His Hon. JupGE 
HARRISON 

t*Bolton, 15, 21(J.S.), 29 

Bury, 13 (J.S.), 20 

*Oldham, 16, 23, 
(J.8.) 

*Rochdale, 24 (J.S.) 

*Salford, 14, 17, 22, 27 
28 


30 


Circuit 6—Lancashire 


His Hon. JuDGE 
CROSTHWAITE 
His Hon. JupGE 
PROCTER 
t*Liverpool, 1, 2, 13, 15, 
16, 17, 20, 21 27, 
= 30 
Helens, 1, 22 
Southport’ 14 28 
Widnes, 24 
*Wigan, 2, 23 


Circuit 7—Cheshire 
His Hon. Jupar 
RICHARDS 
Altrincham, 8 
*Birkenhead, 9 (R.), 
16 (R.), 20, 23 (R.), 


27, 28(J3.8.), 30(R.) 
Chester, 14, 29 
*Crewe, 17 


Market Drayton, 
Nantwich, 
*Northwich, 16 
Runcorn, 21 
*Warrington, 9, 10 


Circuit 8—Lancashire 
His Hon. JUDGE LEIGH 
Leigh, 17 
t*Manchester, 20, 21, 
2 2 23, 2 (B.), 27, 


1—Northum- 





Circuit _10--Lancashire 
His Hon. JUDGE BurGIs 
*Ashton - under - Lyne, 


10, 2 
*Burnley, 
Colne, 15 
Congleton, 
Hyde, 22 
*Macclesfield, 2, 14 (B.) 

Nelson, 
Rawtenstall, 1 
Staly — 
(J.S.) 
iD) 21, 24 (B.), 
29 (JI.S 
Todmorde 4 14 


Circuit 12—Yorkshire 
His Hon. JupGnr 
FRANKLAND 

* Bradford, 22, 24 (J.S.), 
28, 29 (R.B.) 
Dewsbury, 9 (R.), 14 
*Halifax, 9, 10 (J.S.) 


7 (B.) 
16, 17 


24 


23, 30 





(R.B.) 

*Hudderste ld, 8 (J.S 

15 (R.B ) 

Keighley, 16 

Otley, 15 

Skipton, 17 

Wakefield, 21, 28 (R.) 
R.B.) 


Circuit 13—Yorkshire 
His Hon. JUDGE 
ESSENHIGH 
*Barnsley, 15, 16, 

Shae 29 
Pontefract, 27, 28 
Rotherhain, 21, 22 








17 


*Sheffield, 1, 2, 14 
(J.S.), 17 (R.), 23, 
24, 30 


Circuit 14—Yorkshire 
His Hon. JUDGE 
STEWART 


Easingwold, 

Harrogate, 17 (R.), 24 

Helmsley, 

Leeds, 1, 10 (R.), 15, 
16 (J.8.), 21 (R.B.), 
22, 23 (J.S.), 24 (R.) 


29, 30 (J.S.) 
Ripon, 28 
Tadcaster, 
York, 21 


Circuit 16—Yorkshire 
His Hon. JUDGE 
GRIFFITH 
Beverley, 9 (R.), 10 
Bridlington, 13 
Goole, 21 
Great Driffield, 
t* Kingston -upon- Hull, 
16 (R.), 17 (J.S.), 
20 (R.), 22, 27 
(R.B.) 

New Malton, 
Pocklington, 30 
*Scarborough, 14, 
21 (R.B.) 

Selby, 
Thorne, 23 
Whitby, 


Circuit 17- 
shire 
His Hon. JUDGE 
LANGMAN 
Barton - on - Humber, 
t*Boston, 9 (R.), 16, 
23 (R.B.) 
Brigg, 
Caistor, 
Gainsborough, 10 (R.), 
27 


15, 


Lincoln- 


Grantham, 17 
t*Great Grimsby, 2 
(R. BY), 8 (J.S.), 10, 
11, 22 (J.S.) (R. 


every Wednesday) 
Holbeach, 24 


Horncastle, 23 (R.) 
* Lincoln, 9 (R. ) (R.B.), 
13 
*Louth, 28 
Market Rasen, 15 (R.) 
Scunthorpe, 13 (R.) 
20 
Skegness, 15 
Sleaford, 14 
Spalding, 23 
Spilsby, eR.) 
Circuit 18-——-Notting- 


hamshire 
His Hon. JUDGE 
HILDYARD, K. F 
Doncaster, 1, 2, 20, 21 
Kast Retford is 
Mansfield, 13, 27 
Newark, 10 (R.) 
*Nottingham, 2 (R.B.), 
15, 16 (J.8.), 17, 
24 (B.), 29, 30 
Worksop, 21 (R.), 28 


Circuit 19-Derbyshire 
iis Hon. JUDGE WILLES 
Alfreton, 21 
Ashbourne, 
Bakewell, 14 


vo 





Circuit 23 — 


Circuit 24 — 


His Hon. JUDGE THOMAS 


T*C ardiff, 8, 10, 


t* Newport, 


Circuit 25 — Stafford- 


His HON. JUDGE CAPORN 


Circuit 26 
hi 
His Hon. 


Circuit 27— Middlesex 
His Hon. JUDGE TUDOR 


suxton, 
*Chesterfield, 17, 24 
*Derby 15, 28 (R.B.). 
29, 30 (J.S.) 
Ilkeston, 28 
Long Eaton, 23 
Matlock, 
New Mills, 20 
Wirksworth, 16 


Circuit 20—Leicester- 
shire 
His Hon. JupGE 
GALBRAITH, K.C. 
Ashby-de-la-Zouch, 16 
*Bedford, 7 (R.B.), 29 
Bourne, 
Hinckley, 
Kettering, 28 
*Leicester, 20, 21, 22 
A 8.) 2 {e. ), 23 (B.), 


oo! a 14 
Market Harborough, 


Melton Mowbray, 10 
(R.) 
Oakham, 17 
Stamford, 
Wellingborough, 30 
Circuit 21—Warwick- 
shire 
His HON. JUDGE DALE 
His HON. JUDGE 
FINNEMORE (Add.) 
ar Ls 23; 
4 (B.), 15, 16, 17, 
30, 21, 22, 23, 24 
27, 28, 29, 30 
Circuit 22—Hereford- 
shire 
His Hon. JUDGE ROOPE 
REEVE, K.C 
Bromsgrove, 24 
Bromyard, 
Evesham, 23 
Great Malvern, 13 
Hay, 15 


*Hereford, 21, 
Re-ment How tt vk 28 
Kington, 22 

Ledbury, 
*Leominster, 20 
*Stourbridge, 9, 10 
*Worcester, 16, 17 


North- 
amptonshire 


His HON. JUDGE FORBES 


Atherston, 
Banbury, 22 
Bletchley, 28 
Chipping Norton, “15 
*Coventry, 20, 21 
(R.B.), 27 
Daventry, 


Tenbury, | 





Leighton Buzzard, 23 

*Northampton, 10 
(R.B.), 13, 14, 28 
(R.) 


Nuneaton, 15 
Rugby, 16, 23 (R.) 
Shipston-on-Stour, 14 
Mon- 

moutkshire 
Abergavenny, 30 
Abertillery, 14 
Bargoed, 15 
Barry, 9 
11, 13 
Chepstow, 29 
Monmouth, 

23, 
Pontypool pe *Blaen- 
avon, 22 

*Tredegar, 16 


shire 


— 14, 21 (J.S.), 

*Walsall, 9, 16 (J.8.), 
23, 30 (J.8.) 

*West Bromwich, 8, 1! 

99 29 (J . 

10, 


PL 


(J.S.), 22, 
*Wolverhampton, 
17 (J.S.), 24 


- Stafford- 
shire 
JUDGE 
FINNEMORE 
Burslem, 
*Hanley, 9, 23, 24 
Leek, 13 
Lichfield, 15 
Newcastle-under- 
Lyme, 14 
*Stafford, 10 
*Stoke-on-Trent, 8 
Stone, 
Tamworth, 16 
Uttoxeter, 


REES 
Whitechapel (Sitting 
at Shoreditch County 








Burton-on-Trent, 
(R.B.) 





Court), 17, 24 


Circuit 28-Shropshire 


His HON. JUDGE 

| SAMUEL, K.C. 

| Brecon, 17 

Bridgnorth, 15 

| Builth Wells, 9 

| Craven Arms, 7 
Knighton, 8 
Llandrindod Wells, 10 
Llanfyllin, 
Ludlow, 13 
Machynelleth, 
Madeley, 16 

*Newtown, 
Oswestry, 
Presteign, 

*Shrewsbury, 20, 2:3 
Wellington, 21 
Welshpool, 
Whitchurch, 22 


14 


Circuit 29—Caernar- 
vonshire 
His HON. JUDGE SIR 
ARTEMUS JONES, K.C. 
Bala, 
t* Bangor, 27 
Blaenau Festiniog, 20 
*Caernarvon, 22 
Colwyn Bay, 
Conway, 
Corwen, 
Denbigh. 
Dolgelly, 
Flint, 
Holyhead, 
Holywell. 13 
Llandudno, 23 
Llangefni, 21 
Llanrwst, 24 (R.) 
Menai Bridge, 
Mold, 25 
*Portmadoc, 
Pwilheli, 10 
Rhyl, 17 
*Ruthin, 18 
Wrexham, 





24 


15, 16 
Circuit 30 — Glamor- 
ganshire 
His Hon. JUDGE 
WILLIAMS, K.C. 
*Aberdare, 20 
— ond, 27 (R. 
30 


Caerphilly, 23 (R.) 





Merthyr T +2 
*Mountain Ash, 1 
Neath, 21, 22, 23 
*Pontypridd, 15, 16, 


17 
Port Talbot, 24 
*Porth, 13 
*Ystradyfodwg, 14 


Circuit 31—Carmar- 
thenshire 
HON. JUDGE 
Morris, K.C. 
Aberayron, 
t*Aberystwyth, 2 
Ammanford, 1, 24 
Cardigan, 13 
+*Carmarthen, 21 


His 


Circuit 34— Middlesex 

His Hon. JUDGE 
AUSTIN JONES 

His Hon. JUDGE 
REES (Add.) 





Uxbridge, 21, 28 
Circuit 35—Cam- 


bridgeshire 
His HON. JUDGE 
CAMPBELL 
Biggleswade, 28 
Bishops Stortford, 1 
*Cambridge, 15 (R.), 
| 17 (R.B.), 22 (J.S.) 
(B.), 23 
ly, 24 
Hitchin, 13 
*Huntingdon, 
Luton, 5, 16 (J.S.), 
17, 24 (R.B.) 


March, 

Newmarket, 30 
*Oundle, 
Peterborough, 10 (R.), 

4 v 

Royston, 

Saffron Walden, 
Thrapston, 

Wisbech, 10 (R.), 21 


Circuit 36—Berkshire 








t* Haverfordwest, 15 
Lampeter.4 
Llandilofawr, 14 
Llandovery, 
Llanelly, 17, 23 
Narberth, 20 
Newcastle-in-Emlyn, 
Pembroke Dock, 16 

*Swansea, 7 8, 9 22 


» 


Circuit 32--Norfolk 
His Hon. JUDGE 
ROWLANDS 

Beccles, 
Bungay, 
Diss, 14 
Downham Market, 
East Dereham, 
Eye, 
Fakenham, 

t*Gt. Yarmouth, 30 
Harleston, 
Holt, 

t*King’s Lynn, 23 

+ Lowestoft, 17 
North Walsham, 
*Norwich, 27, 28, 
Swaffham, 15 
Thetford, 21 
Wymondham, 22 


13 


16 


» 24 


29 


Circuit 33—-Essex 
His Hon. JUDGE 
HILDESLEY, 
Braintree, 
*Bury St. Edmunds, 7 
*Chelmsford, 
Clacton, 28 
Colchester, 1, 2 


K.C, 


Felixstowe, 22 
Halesworth, 
Halstead, 


Harwich, 24 
t*Ipswich, 15, 16, 17 
Maldon, 
Saxmundham, 21 
Stowmarket, 
Sudbury, 29 





Woodbridge, 


His Hon. JupDGE Hurst 
*Aylesbury, 17, 2 
(R.B.) 


Buckingham, 14 
Henley-on-Thames, 10 
High Wycombe, 16 
*Oxford, 9, 13, 20 


(R.B.) 
Re ar 2 (R.B.), 22, 
24 


Thain 
Wallingford, 
Wantage, 
*Windsor, 
Witney, 8 
Circuit 37— Middlesex 
His Hon. JUDGE 
HARGREAVES 

Chesham, 7 

*St. Albans, 21 

West London, 1, 


15, 16, 20, 22, 2° 


Circuit 38—- Middlesex 
His Hon, JUDGE ALCHIN 
sarnet, 14, 21, 28 
*Edmonton, 16, 17, 23, 

24, 30 
Hertford, 1 
Watford, 15, 22, 


Circuit 39— Middlesex 
His Hon. JUDGE 
ENGELBACH 
Shoreditch, 9, 
16, 


1, 15, 28, 29 






29 


10, 13, 





Circuit 40— Middlesex 
His Hon. JUDGE 
JARDINE, K.C. 
His Hon. JUDGE 
DRUCQUER (Add.) 
His Hon. JUDGE TUDOR 


{EES (Add.) 
14, 


16, 


2 
23. 


13, 15, 
20, 21, 22, 
27, 28, 29, 


ow, 
17, 
24, 


Circuit 41— Middlesex 
His Hon. JUDGE 
KARENGEY, K.C. 
His HON JUDGE TREVOR 
HUNTER, K.C. (Add.) 
Clerkenwell, 1, 13, 14, 
15, 36, 17, 20, 21, 
22, 23, 24, 27, 28 
29, 30 
Circuit 42— Middlesex 
His Hon. JUDGE DAVID 
DAVIES, K.C, 
Bloomsbury, 13, 14, 





30° 


15, 16, 17, 20, 21, 
22, 23, 24, 27, 28, 


29, 30 


Circuit 43— Middlesex 

His HON. JUDGE LILLEY 

His Hon. JUDGE 
DROUCQUER (Add.) 


Marylebone, 1, 14, 15, 
16, 17, 21, 22, 23, 
24, 28, 29, 30 


Circuit 44— Middlesex 

His HON. JUDGE Six 
MORDAUNT SNAGGE 

His Hon. JUDGE AUSTIN 
JONES (Add.) 

Westminster, 1, 

15, 16, 17, 20; 3 
22, 23, 24, 27,2 
29, 30 

Circuit 45—Surrey 

His HON. JUDGE 
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law rights of landlord and tenant.’’ It made the articles in 
question ‘‘ goods which were to belong to the lessees.”” It was 
never meant ‘‘ that these goods should be the property of the 
landlords.” Cave, J., agreeing, said that the clause made the 
articles the property of the lessees and mentioned no time for 
removal. Day, J., hardly dealt with this point. 

But it is also of some significance that Mathew, J., in one 
part of his judgment, described the subject-matter as “ fixtures,” 
and appears to have accepted the lessors’ counsel’s point that 
they were “ part of the fabric of the building.” 

This being so, is the decision consistent with Bain v. Brand ? 
In my submission the two are reconcilable as far as results go ; 
but the reasoning in the later case does disregard the fundamental 
principle of the former. Common law rights, if they are rights 
flowing from status, cannot be altered by agreement (if they 
could, the Divorce Court would be much less busy than it is). 
Unsevered fixtures are not properly describable as ‘“‘ goods.” 
But it could (and should) have been argued that the covenants 
and schedule in the lease had the effect of ‘‘ exceptions ”’ in the 
conveyancing sense; in so far, that is, that the fixtures were 
never part of the parcels, being expressly excluded from the 
demise ; and this would have met the contention based on their 
characteristic as ‘‘ part of the fabric of the building.” 

The remaining case to be dealt with is Thomas v. Jennings 
(1896), 66 L.J.Q.B. 5. The plaintiff had held a lease under seal, 
containing a tenant’s covenant to deliver up fixtures, and had 
written to his landlord shortly before its expiration in 1890 asking 
him to “ allow ”’ certain greenhouses to remain so that an incoming 
tenant could buy them, or that he (the tenant) should be at liberty 
to remove them if the incomer did not take them. The landlord 
agreed. Some four years later, the greenhouses still being there, 
a receiver, the defendant in the action, was appointed by 
subsequent mortgagees of the freehold. The action was tried by 
a jury and they found that the landlord had ‘ consented and 
agreed ”’ to the greenhouses remaining with a view to their being 
purchased. Rejecting some of the defendant’s arguments, 
Hawkins, J., held (citing Bain v. Brand) that the greenhouses 
being part of the freehold were not chattels, and observed that if 
the agreement were to be treated as granting a licence it might 
be invalid because not under seal. But as a contract to give 
‘“the required permission’’ to leave the fixtures and, in a 
particular event, remove them, it was valid—though not binding 
upon the mortgagees who had no notice of the arrangement. 

Here, again, I find some of the reasoning a little puzzling: 
what ‘‘ consent’ was required, and what was the consideration 
for the consent ? It would seem that at this stage of the judgment 
the essential point of Bain v. Brand was forgotten, though the 
result accords with the law therein stated. 








Our County Court Letter. 
Children’s Road Accidents. 


In Cummings v. Ireland, heard at Tamworth County Court, the 
claim was for damages for negligence. The plaintiff was a boy, 
aged thirteen, and his case was that in January, 1941, while 
riding a cycle, he had sustained injury to his right foot in a 
collision with the defendant’s motor car. A claim was made for 
£20 and £9 6s. special damage, in respect of which £21 had been 
paid into court with a denial of liability. An agreement to accept 
this sum in settlement was not approved at the first hearing. 
Following a medical report, the claim was amended to £75, but, 
on the second hearing, an application was made for leave to amend 
to £200. The application was opposed, on the ground that the 
attendance of medical witnesses had been dispensed with. This 
was on the understanding that the claim would be limited to 
£86 1s. 6d. If the claim were to be further amended, the defendant 
should have the opportunity of cross-examining the medical 
witnesses. Moreover, on a claim exceeding £100, the defendant 
had the right to require the action to be transferred to the High 
Court, under the Administration of Justice (Miscellaneous 
Provisions) Act, 1938, s. 16 (1). Having heard the medical reports 
read, His Honour Judge Finnemore observed that the plaintiff’s 
foot was obviously deformed. Judgment was given for the 
plaintiff for £100, with costs on Scale C. 

In Perry v. James Holt & Son, Ltd., at Walsall County Court, 
the claim was for damage for negligence. The plaintiff, a girl, 
aged eight years, had been injured in April, 1939, in an accident 
involving the defendant’s lorry. The medical report was that 
the plaintiff had recovered from the shock of the injury, but the 
left eyebrow was drawn out of position and there was a scar on 
her forehead. An operation might be possible, in two years’ time, 
to straighten the eyebrow. His Honour Judge Caporn approved 
a settlement for £49 15s. special damage (to be paid out) and 
general damage £425, to be invested for the plaintiff’s benefit. 


Validity of Notice to Quit Farm. 
THE judgment in Sharpley v. Nainby-Manby, noted at p. 83, 
ante, has been varied by the Court of Appeal as regards the third 
question. The court held that notice to quit could be sent by 
unregistered post. See (1942), 1 All E.R. 66. 





To-day and Yesterday. 


LEGAL CALENDAR. 

23 March.—In the years of distress following on the Napoleonic 
wars England sometimes seemed on the verge of revolution and 
authority became alarmed. Agitation was rife and there were 
some bad incidents. In 1819 a peaceable mass meeting of over 
60,000 persons assembled at St. Peter’s Fieids, Manchester, to 
demand reform, and the magistrates ordered the hussars to charge 
them. Five people were killed and very many wounded, including 
women and children. This was the ‘‘ Peterloo massacre ”’ which 
Sir Francis Burdett denounced in a Jetter from Kirby Hall, his 
house, to the Westminster electors. On the 23rd March, 1820, 
he was tried at the Leicester Assizes for seditious libel. Mr. Justice 
Best told the jury that ‘‘ more poisonous ingredients never were 
condensed in one paper,” and he was found guilty. Eventually 
he was sentenced in the King’s Bench to a fine of £2,000 and to 
three months’ imprisonment. 

24 March.—On the 24th March, 1829, four young men, the 
eldest being only twenty-three, were hanged opposite the Debtors’ 
Door at Newgate. One had robbed his master of plate to the 
value of £170; the other three were leaders of a desperate set 
called the ‘‘ Field Lane Gang.’ One of them, who had recently 
lost an eye in a fracas, acknowledged that in the past year he had 
been concerned in upwards of thirty burglaries and robberies. 
At the scaffold he was greeted by a vast number of girls of dissolute 
character who called out: ‘‘ Good-bye Tom! God bless you, 
my trump!” Just before the drop fell he gave a sort of jump 
and the rope slipped under his chin, greatly prolonging his 
sufferings. In response to the screams of the mob the executioner 
hung on to his legs to despatch him. 

25 March.—On the 25th March, 1669, Pepys wrote: ‘! About 
eight o’clock came Rear-Admiral Kempthorne and seven captains 
more ... to hold the court martial about the loss of ‘ The 
Defiance’; and so presently we by boat to ‘ The Charles’ which 
lies over against Upnor Castle . . . I did manage the business, 
the Duke of York having by special order directed them to take 
the assistance of Commissioner Middleton and me, forasmuch as 
there might be need of advice in what relates to the government of 
the ships in harbour. And so I did lay the law open to them 
and rattle the Master-Attendants out of their wits almost and 
made the trial last till seven at night, not, eating a bit all day.” 
The gunner of the ‘* Defiance,’”’ who was found guilty of negligence, 
was sentenced to stand upon the deck of the ‘“ Charles ” for three 
hours ‘‘ with his fault upon his breast and with a halter about his 
neck and so be made incapable of any office.” 

26 March.—John Bodkin was a law student in Dublin who lived 
extravagantly and regularly ran beyond his allowance from his 
father, a gentleman living near Tuam. Refused an increase, he 
plotted a desperate revenge. enlisting the help of his cousin 
Dominic, his father’s shepherd Hogan, and another ruffian, and 
one evening they raided the old gentleman’s house. They found 
him at the supper table with his second wife, John’s stepmother, 
his seven-year-old son by her, and a guest, and they murdered 
them all. Next they massacred the three maids and four men 
servants, aud even dispatched the cats and dogs. Next morning 
the mangled corpses were found by persons calling on business. 
The criminals were arrested, convicted and hanged at Tuam on 
the 26th March, 1742. ; 

27 March.—On thé 27th March, 1782, Cooper Hall was hanged 
at Nottingham for robbing the northern mail. Though a shoe- 
maker by trade he sometimes worked as a waiter at the assembly 
rooms and sometimes as a gentleman’s servant. He decided that 
with £200 he would be a made man, and accordingly made a plan 
torobthe mail. Onedark November night he waited for it, pretend- 
ing to be a belated traveller and asked for a lift to Newark. On 
the way he chatted with the post-boy and at last offered him a sup 
from a bottle which he produced. The draught had been prepared 
with opium and when the lad was asleep Hall carried off five 
mail bags, but did not really know what to do next. He was 
easily caught when trying to negotiate the bills of exchange he 
had found. 

28 March.—The trial of Peter Mathews, a stonemason, at 
Launceston Assizes on the 28th March, 1832, left the murder 
of old Mrs. Andrews two years before in her cottage at Calenick 
a mystery still. She had been found lying dead on the floor 
with, a knife in her hand and her skull fractured. The prisoner 
had been indicted immediately afterwards, but the grand jury 
had ignored the bill for want of evidence. He had then joined 
the Royal Marines and sailed to Rio de Janeiro in the ‘‘ Dublin.” 
On his return he was again indicted. The son of his former 
landlord, whose bed he had shared, told how just before the 
crime he had kept saying that he was desperate for money, 
that he knew the Andrews had some, and that he would get into 
their cottage with his hammer and “ do their business for them.” 
There was evidence as to his movements on the fatal night and 
as to red spots seen on his waistcoat. Another marine said he 
had told him that he had killed a woman near Truro with a stone 
hammer, and related how night after night he would talk as to 
the devil. ‘‘ Dear devil, keep away from me that I may rest 
alone.”’ 


The jury acquitted the prisoner. 
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29 March.—Lord Hannen died at his house in Lancaster 
Gate, on the 29th March, 1894. For many years he was President 
of the Probate, Divorce and Admiralty Division, till in 1891 
he was created a lord of appeal in ordinary. When the news 
of his death was announced Lord Coleridge declared: ‘‘ If there 
has been a greater English judge during the seventy-three years 
of my life than Lord Hannen, it has not been my good fortune to 
see him or to know him.” He added a tribute to him as ‘“‘ a man 
of great ability, of remarkable learning, of an intellect strong, 
capacious, penetrating, powerful, with a singular grasp of facts 
and a great power of dealing with them.” Sir Francis Jeune, 
who succeeded him, spoke of “his careful, his independent 
and decorous administration of justice day by day.” 
QUANTITIES FALSE AND TRUE. 

In the House of Lords recently the Lord Chancellor paid a 
distinguished leader a special compliment for pronouncing the 
name of the “ Thetis”? with a short ‘‘e”’ and he added: ‘I 
rather fancy that in the Navy they say ‘ Theetis.’ But the Navy 
has a few pronunciations all its own. among them ‘“‘ Hermy-one,”’ 
as Mr. Justice Langton recalled a little while ago when a barrister 
asked a witness if that was her name. In fact she pronounced it 
in the orthodox fashion as ‘‘ Herm-eye-o-nee ”’ and the judge said : 
“T am glad you like the old-fashioned way. That was what 
we called it when I was at school.’’ With the decline of Latin 
in court we hear less of false quantities than in a more classically 
minded time. Once before Mr. Baron Alderson on the last 
day of term a barrister referred to a nolle prosequi, giving the 
second word a long syllable too much, and the judge said: ‘‘ Pray, 
sir, consider that this is the last day of term, and don’t make 
things unnecessarily long.’’ In his early days Charles Erskine, 
afterwards Lord Justice Clarke, taught Latin at Edinburgh 
University. After his promotion to the bench a young counsel 
once used a false Latin quantity before him, whereupon he 
good-naturedly said: ‘‘ Are you sure, sir, you are correct in 
your quantity ?”’ to which he received the petulant retort : 
“No, my lord, I never was a schoolmaster.’’ ‘ No,” replied 
Erskine, “‘ nor, I think, a scholar either.’’ In the House of 
Lords, Lord Mansfield once corrected a Scots advocate for 
giving ‘‘ curators’”’ a short “ a,’’ and thereupon received from 
him a submissive compliment as ‘‘ the greatest senator and 
orator’ of the age. 








Obituary. 


Mr. C. BENHAM. e 
Mr. Charles Benham, Barrister-at-Law, died on Tuesday, 
l7th March, aged seventy-two. He was called by the Inner 
Temple in 1893. 
Mr. E. W. MILNER-JONES. 

_Mr. Edward William Milner-Jones, Recorder of Swansea, 
died on Thursday, 19th March, aged eighty-nine. He was 
educated at Malvern and Magdalen College, Oxford, and was 
called by Lincoln’s Inn in 1881. In 1905 he was appointed 
Recorder of Carmarthen, and in 1917 became Recorder of 
Merthyr Tydfil. He was appointed Recorder of Swansea in 1930. 


Mr. T. COOPER. 


Mr. Thomas Cooper, solicitor, of Messrs. Hindle, Son & Cooper, 
solicitors, of Darwen, Lancs, died on Monday, 9th March, aged 
fifty-seven. He was admitted in 1906. e 


Mr. W. R. HARRISON. 


Mr. William Robinson Harrison, solicitor, of Messrs. Harrison 
and Son, solicitors, of West Hartlepool, died recently, aged 
sixty-four. He was admitted in 1900. 








War Legislation. 


STATUTORY RULES AND ORDERS, 1942. 

Cultivation of Lands (Boroughs of Deptford, Greenwich, 
Lewisham and Woolwich) Order, March 2. 

Defence (General) Regs., 1939. Order in Council, March 19, 
amending Regs. 55 and 90. 

Employment in essential undertakings in Iraq Order, Feb. 20. 


E.P. 380. 
E.P. 501. 


E.P. 286. 


E.P. 474. Food (Misc.). Amendment Order, March 13. 

E.P. 475. Fuel and Lighting (Coal) (No. 1) Order, March 12. 

E.P. 450. Police. Temporary Constables (Emergency) Rules, March 9. 
No. 482. Reprisals. Order in Council, March 5, applying Orders in 
; Council for restricting the Commerce of Thailand. 

No. 373. Trading with the Enemy (Specified Persons) (Amendment) 


(No. 4) Order, March 11. 
War Damage (Business Scheme) (No. 6) Order, March 12. 
HOUSE OF COMMONS PAPERS (SESSION 1941-42). 


No. 64. Select Committee on the Disposal and Custody of Documents. 
First Report. 


No. 456. 





The next Quarter Sessions of the Peace for the Borough of Stamford 
bod - held at the Town Hall, Stamford, on Wednesday, 29th April, at 
30 a.m. 





Notes of Cases. 


COURT OF APPEAL. 
Redpath, Brown and Co., Ltd. v. Hayes. 
Lord Greene, M.R., MacKinnon and Goddard, L.JJ. 
llth February, 1942. 

Workmen’s compensation—Crushing of foot—Suggested amputation—No 
artificial limb offered —No evidence of unreasonable refusal to submit to 
amputation—W orkmen’s Compensation Act, 1925 (15 & 16 Geo. 5, c. 84) 8. 9 (1). 
Appeal by applicant from an award under the Workmen’s Compensation 

Act, 1925, made by His Honour Judge Richardson at the County Court of 

Neweastle-upon-Tyne, whereby the amount of workmen’s compensation 

awarded to the applicant was varied from 30s. to 20s. a week. 

The accident, which took place on 5th January, 1938, resulted in the 
crushing of the applicant’s foot and a large part of the bone had to be 
removed. In October, 1941, when the case was heard, the applicant 
was still in considerable pain and could only walk two miles with a stick. 
In May, 1939, an eminent surgeon advised the removal of the foot, and 
again so advised in January, 1941. He tried to persuade him to have it 
removed in April, 1941, when he found that there was no chance of improve- 
ment. On 10th July, 1941, the employers made a request for arbitration 
on the ground that the workman had refused to undergo a reasonable 
surgical operation. On 23rd September, 1941, another eminent surgeon 
advised that, unless the foot deteriorated, it would be high-handed to have 
it off, although he agreed that the workman would be more efficient if he 
had the foot amputated. He did not think the foot would improve very 
much. The learned county court judge held that the workman was acting 
unreasonably in refusing to undergo the operation and reduced the amount 
of weekly compensation as stated. 

THe MASTER OF THE Rotts said that in these cases the question always 
was, not whether the operation proposed was a reasonable one, or was reason- 
ably likely to be successful, but whether the workman was unreasonable 
in refusing to undergo the operation. The operation was one which could 
deprive him of a foot which at present, at any rate, was of some use to him. 
No attention seems to have been paid to the fact that in no circumstances 
could it be unreasonable for a man to refuse to have his foot amputated. 
It was not only highly improper, but it was not permissible in cases where 
the provision of an artificial limb was necessary, that the workman should 
be held to be acting unreasonably in refusing to undergo amputation 
where no proper provision was made for the supply of an artificial limb. 
In cases where the provision of an artificial limb was necessary that matter 
must be most strictly attended to. The county court judge ought to 
have held on the facts before him that the employers had not discharged 
the burden of proving that the refusal to undergo the operation was, in 
the circumstances, unreasonable. There was no evidence of unreasonable 
refusal on the part of the workman. A removal of a limb was irrevocable, 
and unreasonable refusal could only-be established by strong and exceptional 
evidence, and where a surgeon said he would not advise the operation, 
that concluded the matter. 

MacKrynon and Gopparp, L.JJ., delivered similar judgments. The 
appeal was allowed. 

CounsEL: Gilbert Paull, K.C., and S. R. Edgedale; F. A. Sellers, K.C., 
and W. H. Duckworth. 

Souicrrors: W. H. Thompson: Carpenters. 

(Reported by MAURICE SHARE, Esq., Barrister-at-Law. 


CHANCERY DIVISION. 
In re Foster & Son, Ltd. 
Bennett, J. 16th February, 1942. 

Company — Liquidation — Rights of Preference shareholders — Profits since 
liquidation—W hether applicable as dividend—Division of surplus assets. 
Adjourned summons. 2 
The capital of F., Ltd., a private company, was divided into 1,000 

10 per cent. preference shares of £10 each and 2,000 ordinary shares of 

£10 each. Under the company’s articles, the preference shareholders were 

entitled to a preference in distribution of assets in a winding-up. The 
business premises of the company had been destroyed by enemy action in 

December, 1940, and, as a consequence, the company went into liquidation 

on the 25th July, 1941. The preference dividend had been paid down to 

the 3lst August, 1940, the end of the company’s financial year. By this 
summons the question was raised, first, whether the preference shareholders 
were entitled to be paid a dividend out of profits made since 31st August, 

1941, and secondly, whether they were entitled to participate in the surplus 

assets. 

BENNETT, J., said that the real question was whether, as a matter of 
principle, the court could regard any part of the surplus assets of a company, 
after it had gone into liquidation, as being profits and so available for 
distribution amongst its shareholders in accordance with their rights under 
the company’s articles of association, or whether, once the company had 
gone into liquidation, everything the company had after it had satisfied 
its debts, was to be regarded as surplus assets and distributed amongst 
its members without regard to the provisions of the articles dealing with 
the payment of dividends. The decision of the Court of Appeal in 
In re Crichton’s Oil Co. [1902] 2 Ch. 86 established the principle that prima 
facie a shareholder’s right to a dividend came to an end as soon as the 
liquidation of the company begins. Accordingly, no payment ought to 
be made by way of dividend to the preference shareholders in respect of 
the period since the 3lst August, 1940, the end of the company’s last 
financial year. There was no ground in equity upon which the court 
should interfere with the rights of the members under the articles. The 
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second question was whether the liquidator ought to distribute the surplus 
assets amongst the holders of the ordinary shares alone. That question 
was governed by In re William Metcalf 4 Sons, Ltd. [1933] Ch. 142, where 
similar articles were considered. Accordingly, the surplus assets ought to 
be distributed between the preference and ordinary shareholders pari passu 
in accordance with the nominal amount of the shares. 

CounsEL: G. D. Johnston ; M. L. Gedge ; G. Cross. 

Soricitors : Ridsdale & Son, for Nicholson & Co., Wath-upon-Dearne. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


KING’S BENCH DIVISION. 

Swindon Corporation v. Wiltshire Standing Joint Committee. 
Atkinson, J. 11th November, 1941. 
Polite—House-to-house collections—Licence by “‘ police authority” required— 

Borough without own police force—Whether watch committee or standing 

joint committee the police authority—County Police Act, 1840 (3 & 4 Vict., 

c. 88), ss. 14, 15—Police Pensions Act, 1921 (11 & 12 Geo. 5, c. 31), 

Sched. I11I1—House to House Collections Act, 1939 (2 & 3 Geo. 6, c. 44). 

Originating summons. : 

In July, 1902, Swindon Corporation, acting under the County Police 
Act, 1840, entered into an agreement with the standing joint committee 
of Wiltshire for the consolidation of the police force of the borough of 
Swindon with that of the county, by which, in consideration of an annual 
payment by the corporation, the county were to provide and control a 
police force within the borough, which retained no police force of its own 
thereafter. By the House to House Collections Act, 1939, collections 
specified in the Act may not be made without a licence issued by the police 
authority for the area*in which the collection is to be made, and the 
expressions ‘ police authority ’’ and “ police area’ are defined as having 
the same meanings as they bear in the Police Pensions Act, 1921. The 
Third Schedule to that Act specifies the watch committee as being the police 
authority for a ‘“ borough.” The question having arisen between the 
corporation and the standing joint committee which of those bodies was 
charged with the licensing of house-to-house collections in Swindon, the 
corporation took out this summons to have it determined. 

ATKINSON, J., said that the definition of “ county ” in the Schedule to 
the Act of 1921 was wide enough to cover a non-county borough, as was 
also the expression “ borough.” The corporation argued simply that 
reference must be made to the particular definition, and that in the 
Schedule to the Act of 1921, to which Act the Act of 1939 referred back, 
the police authority of a borough (which included Swindon) was stated to 
be the watch committee. The matter was not, however, quite so simple, 
because the Act of 1939 directed reference back to the Act of 1921 and 
not merely to its Schedule. The Act must therefore be considered as a 
whole in order to see what “ police authority ” meant in it. Counsel for 
the committee had, by going through the Act of 1921 section by section, 
satisfied him (his lordship) that the police authority under it must, in a 
case like that of Swindon, which had no police force of its own, always be 
the standing joint committee of quarter sessions and the county council. 
His lordship referred to the provisions in the Act of 1921 regulating pensions, 
etc., as showing that the police authority there in question could not 
include the watch committee of a place like Swindon, which committee 
did not employ or have anything to do with the police officers in the 
borough, and said that the Schedule to the Act of 1921 was not conclusive. 
The expression ‘“ borough” for which the Schedule stated the watch 
committee as the police authority must be limited to boroughs which had 
a police authority, a chief officer of police and a police fund. It was 
otherwise not a ‘“ borough ”’ as specified in the first column of the Schedule, 
and so naturally fell under the heading “ county,” which included any 
non-county borough. The question for determination must therefore be 
answered in favour of the committee. 

CounseL: Montgomery, K.C., and Squibb ; 
Holmes. 

Souicirors : Sharpe, Pritchard & Co., for the Town Clerk, Swindon ; 
Radcliffe & Co., for the Clerk to the Wiltshire Standing Joint Committee. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Turner, K.C., and Valentine 








Rules and Orders. 


S.R. & O., 1942, No. 317/L.4. 
LANCASTER (COURT OF CHANCERY)- 
THe CHANCERY OF LANCASTER Ruues (No. 1) 1942. 
Datep Fesruary 11, 1942. 

I the Right Honourable Maurice Pascal Alers Baron Hankey, G.C.B.., 
G.C.M.G., G.C.V.O., being the Deputy of the Right Honourable Alfred 
Duff Cooper, D.S.O., M.P., Chancellor of the Duchy and County Palatine 
of Lancaster, duly appointed under the instrument made by the said 
Chancellor on the twenty-third day of July, one thousand nine hundred 
and forty-one with the advice and consent of Sir John Bennett, the Vice- 
Chancellor of the said County Palatine, and with the approval of the 
Authority for the time being empowered to make rules for the Supreme 
Court and in pursuance of the powers and authorities conferred by the 
Chancery of Lancaster Acts 1850 to 1890* and all other powers and 
authorities enabling me in this behalf, do hereby order and direct as 
follows :— 

1. Rule 57 of Order XLVIII shall be revoked and the following rule 
shall be substituted therefor : 

“57. Every advertisement (Forms 2 and 3 Appendix L, with such 
variations as may be required) shall fix a time within which each claimant 


* 13 & 14 Vict. c. 43; 17 & 18 Vict. c. 82; 53 & 54 Viet. c. 23. 


PROCEDURE. 





is to send to such person as the Court or Vice-Chancellor may direct, to 

be named and described in the advertisement, the name and address of 

such claimant, and the full particulars of his claim. At the time of 

directing such advertisement a time shall be fixed for adjudicating on 

the claims.” 

2. In Appendix L, Forms 2 and 3 shall be revoked and the following 
Forms shall be substituted therefor :-— 


APPENDIX L. FORM 2. 
Form of Advertisement for Creditors. 
O. 48 r. 57.) 

A.B. deceased. By judgment (or order) of the Court of Chancery of 
the County Palatine of Lancaster dated 19 , and made 
in an action In the matter of the estate of A.B. deceased, S. against P, 

,19 ,B , the creditors of A.B. late 
of ; in the County of ’ 
who died on 19 , are to send by post prepaid to 
of so as to reach that address on 
or before 19 , their full names, addresses and 
descriptions, the full particulars of their claims, a statement of their 
accounts and the nature of the securities (if any) held by them, or in 
default thereof they will be excluded from the benefit of the said 
judgment (or order) unless the Court or Vice-Chancellor on application 
otherwise orders. 

Dated this day of i . 

(Signature and address of the solicitor of the party prosecuting the 
judgment or order stating on whose behalf he is acting.) 


APPENDIX L. FORM 3. 
Form of Advertisement for Claimants other than Creditors. 
(O. 48 r. 57.) 

A.B. deceased. By judgment (or order) of the Court of Chancery of 
the County Palatine of Lancaster dated 19 , and made in 
an action In the matter of the estate of A.B. deceased (late of 

in the County of who died on 
19 ), S. against P. /. ,2 
the following inquiry was (or inquiries were) directed, viz. : 
(Set out inquiry or inquiries.) 

Notice is hereby given that all persons claiming to be entitled under 
the said inquiry (or inquiries) are to send by post prepaid to 
of so as to reach that address on or before 
19 , their full names, addresses and descriptions, and full particulars of 
their claims or in default thereof they will be excluded from the benefit 
of the said judgment (or order) unless the Court or Vice-Chancellor on 
application otherwise orders. 

Dated this day of ae 
(Add name and address of the solicitor of the party prosecuting the 
judgment or order and state on whose behalf he is acting.) 

3.—(1) These Rules may be cited as the Chancery of Lancaster Rules 
(No. 1) 1942 and the Chancery of Lancaster Rules 1884+ shall have effect 
as amended by these Rules. 

(2) These Rules shall come into operation on the 16th day of February, 
1942. 

Dated the 11th day of February, 1942. Hankey, 

Deputy of the Chancellor. 
John Bennett, Vice-Chancellor. 

Approved by the authority for the time being empowered to make Rules 
of the Supreme Court. 

Simon, C. 
Caldecote, C.J. 
Greene, M.R. 


We Concur. 


+S.R. & QM. Rev. 1904, VI, Lancaster (Court of Chancery) pp. 22-223 (reprinted as 
amended to Dec. 31, 1903). 








Parliamentary News. 


ROYAL ASSENT. 

The following Bill ceceived the Royal Assent on the 19th March :— 

Consolidated Fund (No. 2). 
HOUSE OF LORDS. 

Landlord and Tenant (Requisitioned Land) Bill [H.C.] 

Read Third Time. 
Sugar Industry Bill [H.C.] 

Read First Time. [24th March. 


THE SOCIETY OF COMPARATIVE LEGISLATION. 

Lord Macmillan presided over the annual meeting of the Society of 
Comparative Legislation held at the Foreign Office on 17th March. The 
annual report stated that, again, in 1941, the chambers of the Society had 
been destroyed and that on the second occasion a large part of the records 
had been burnt. An office had been placed at the disposal of the Society 
at 28, Essex Street, by Sir Gerald Chadwyck Healy. 

The Hon. J. W. Davis, formerly United States Ambassador, has become 
a member of the Council which has lost, by death, three distinguished 
judges—Sir J. G. Kotzé, Mr. Justice Matthews, and The Hon. Newton W. 
Rowell. The accounts show a loss of income through the suspension of the 
grants by the Inns of Court owing to the destruction of their property. 
Some assistance has been received from overseas, and there has been an 
increase in the number of individual subscriptions. The number of the 
Society’s Journal, which has just been published, contains an opening 
article by the Lord Chancellor describing the jurisdiction of the Maritime 
Courts set up in this country by the Allied countries. 


[24th March. 











